INTRODUCTION
Will Apple be ordered to apologize for its unauthorized use of the trademark "iPad" in Shenzhen, China? (Feb. 7, 2012) ,http://www.digital trends.com/international/apple-trademark-battle-threatens-to-halt-ipad-sales-in-china/ (same).
See Francis Bea, Chinese Officials Raid Retailers, Confiscate iPads Following
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respectively. Even if the plaintiff were successful in obtaining both injunctive relief and monetary damages, the remedies received do not truly address the harm to trademark reputation because they do not consider that the public was also harmed by the defendant's misleading conduct. 11 What remedy may be appropriate in addition to injunction and monetary damages? What remedy may be appropriate that would take the harm done to both the public and the plaintiff into consideration? The answer lies in China's jurisprudence on trademark reputation and apologetic justice. 11. Vornado Air Circulation Sys, Inc. v. Duracraft Corp., 58 F.3d 1498, 1508 (10th Cir. 1995) (affirming that the "core concepts of trademark protection are that consumers not be confused, misled, or deceived as to whose product they are buying, that sellers' goodwill-or investment in their reputation for quality-be protected, and that competition thereby be enhanced"). The remedies, however, do not concern the public. For instance, a jury in a trademark case is instructed to award damages to the plaintiff if there is approximate cause between the defendant's conduct and the plaintiff's injury to reputation or goodwill. See generally Aronowitz v. Health-Chem Corp., 513 F.3d 1229, 1241 (11th Cir. 2008) (affirming a jury verdict of $25,000 in damages in a trademark case where the jury was instructed, "'damages sustained by the plaintiff' include 'all elements of injury to the business of the trademark owner proximately resulting from the infringer's wrongful acts [,] ' such as the costs of corrective advertising or injury to business reputation or goodwill.") (quoting Ramada Inns, 804 F.2d at 1564-65).
12. This Article addresses trademark reputation under China's trademark jurisprudence. For normative reputation law under defamation and libel, see Article 101 of the General Principles of Civil Law of the People's Republic of China, which provides that " [c] itizens and legal persons shall enjoy the right of reputation. The personality of citizens shall be protected by law, and the use of insults, libel or other means to damage the reputation of citizens or legal persons shall be prohibited." General Principles of the Civil Law of the People's Republic of China (promulgated by the Nat'l People's Cong., Apr. 12, 1986, effective Jan. 1, 1987) (LawInfochina), available at http://www.lawinfochina.com/dis play.aspx?lib=law&id=1165. Article 140 of the Opinions of the Supreme People's Court on Several Issues concerning the Implementation of the General Principles of Civil Law of the People's Republic of China (for trial implementation) provides that:
Where anyone spreads the privacy of another person in writing or verbally, fabricates facts to overtly smear the personality of another person, or damages another person's reputation by ways such as insulting or slandering, if there are certain consequences, it shall be determined as an infringement upon a citizen's right of reputation. Where anyone derogates from or slanders the reputation of a legal person in writing or verbally, causing damage to the legal person, it shall be determined as an infringement upon the right of reputation of the legal person.
Opinions of the Supreme People's Court on Several Issues concerning the Implementation of the Civil Law of the People's Republic of China (promulgated by the Sup. People's Ct., U. OF This is a rather ironic assertion, given that most of the attention on China has been negative, focusing overwhelmingly on the piracy of U.S. intellectual property rights.
13
China has continued to surprise the international community in its efforts to transform the country from being the factory of the world into the global innovation center. 14 While foreigners look at China as a piracy epicenter, China has unleashed its power to develop new trademark jurisprudence through statutes, judicial directives from the Supreme People's Court and written decisions published by the lower people's courts. 15 China's trademark jurisprudence treats injuries to trademark reputation as harmful to both the plaintiff and society. Accordingly, Chinese law gives the court discretion to order the defendant to make a public apology in a newspaper or trade journal in cases where the defendant intentionally or maliciously harmed the plaintiff's reputation by misleading the public through unauthorized use of the plaintiff's trademark or name. 16 In a public apology, the defendant admits to the infringing conduct, acknowledges the trademarks or names owned by the plaintiff, apologizes for the wrongdoing and promises not to engage in the unauthorized use of the trademark or name in the future. 17 Generally, the content of a public apology must be approved by the court. If the defendant fails to make the public apology in a timely manner, the court may authorize the plaintiff to publish a public apology in the defendant's name and charge the expenses to the defendant. 18 A public apology is not 
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in lieu of, but rather in addition, to injunction, damages, and litigation cost remedies, as China has already fully embraced property and liability rules by directing the defendant to cease the infringing conduct and pay monetary damages.
19
A closer look at China's trademark jurisprudence reveals a robust and complex development of these laws and the increasingly important judicial role in combating trademark reputation harm. 20 Unlike the United States, where the comprehensive trademark statutes provide all the answers relating to the unauthorized use of a trademark or name, 21 China has three separate bodies of laws: Trademark Law, Unfair Competition Law, and Civil Law. 22 When pieced together, they present a rich body of law, which includes trademark reputation law. China's three laws cannot be analyzed separately and in isolation from the Supreme People Court's judicial directives. Judicial directives and official interpretations of these three laws, in combination with lower courts' published opinions applying the three laws, show the making of a dynamic trademark jurisprudence. This jurisprudence addresses the harm done to trademark reputation caused by the defendant's willful conduct of misleading the public.
23
A public apology as a remedy is evidence of China's trademark jurisprudence's consideration for the public; the public plays a role in the remedy of the harm because the public has been misled by the defendant's conduct. Thus, justice has been achieved for the plaintiff and the public.
China's trademark jurisprudence and apologetic justice forces U.S. scholars and policymakers to contemplate Judge Learned Hand's keen observation about trademark reputation and focus on the question of remedy. This does not mean that the United States will import Chinese trademark jurisprudence and apologetic justice. However, in the age of globalization and the rise of China's Century, 24 The Article proceeds as follows. Part I discusses the three bodies of law constituting China's trademark jurisprudence by tracing the development of Trademark Law, Anti-Unfair Competition Law, and Civil Law. All of these laws contain relevant provisions pertaining to trademark reputation and remedies, including injunctions, damages, and public apology to eliminate any bad effects. As the China Supreme People's Court has a significant role in shaping trademark jurisprudence and apologetic justice, Part I analyzes judicial directives that provide guidance and instructions to the lower courts in addressing trademark reputation remedies.
An analysis of only statutes and judicial directives, however, does not provide an accurate understanding of China's vibrant development of trademark jurisprudence on reputation and apologetic justice. Accordingly, Part II analyzes judicial decisions rendered by the Chinese courts in trademark reputation cases. Judicial decisions from different levels of the people's court explain the facts, describe the injuries, apply the law, and provide the reasoning for appropriate remedies. If the finding establishes that the infringer did not willfully or maliciously use the trademark or name to mislead the public, the courts will not order a public apology. In this type of case, only injunction and damages are warranted. In other words, if 2011), available at http://thediplomat.com/china-power/will-21st-century-be-china's/ (observing that the prediction that the 21st century will belong to China was "premised on the idea that the 20th century was the American century and that U.S. predominance would be replaced by that of China").
25 
2012]
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What is the content of a public apology in a trademark case and what does a public apology entail? Part III provides several actual apologies published by individual and entity infringers in newspapers and trade journals. They are illuminating examples where the infringers-in writing and in the public forum-acknowledge the plaintiff's exclusive right in a trademark or name, admit the wrongdoing, apologize for the conduct, and promise not to commit infringing conduct in the future. These newspapers and trade journals are available in print and online for the public to read.
Part IV inspects U.S. law and its treatment of injury to trademark reputation. Compared to China, where injunction and damages are routinely granted to the prevailing plaintiff, U.S. law does not authorize courts to grant an automatic injunction upon finding that the plaintiff has succeeded on the merits. Damages are difficult to prove in U.S. trademark cases. In addition, only two percent of U.S. trademark cases advance to trial and only some of those cases receive damage awards. Most significantly, U.S. law does not recognize harm to the public. The courts only provide injunctive relief and damages, if any. Harm to trademark reputation, particularly in cases where the infringer maliciously or willfully misleads the public, is harmful to both the plaintiff and the public. China's trademark jurisprudence and apologetic justice offer a model for the United States to contemplate and serve as an opportunity to reflect on Judge Learned Hand's astute observation on injury to trademark reputation.
Whether the United States will consider apologetic justice in trademark reputation cases is a question for further debate. At the very least, U.S. businesses should not be surprised that Proview Technology, the Chinese company and plaintiff in a trademark infringement action against Apple for the use of the name "iPad," is demanding an apology in addition to injunction and damages. It is unsurprising that China adopted the first Trademark Law in 1982 43 because Deng Xiaoping had opened the country to foreign investment in 1979. 44 The Coca-Cola Company was one of the very first foreign companies to establish its brand name and trademarked soft drinks in China. It began with permission only to sell imported CocaCola products to foreigners at designated hotels and stores, and then later gained government approval to build bottling plants, obtain distribution rights, and sell Coca-Cola products directly to Chinese consumers. 43. The year 1982 was significant in China, as that is when the fifth Constitution was adopted, which included intellectual property rights. See Long, supra note 40, at 66-68 (observing that the fifth Constitution was viewed as a new constitution because it was considerably different from the former constitution and it included intellectual property rights). Where a trademark the registration of which has been applied for is not in conformity with the relevant provisions of this Law, or it is identical with or similar to the trademark of another person that has, in respect of the same or similar goods, been registered or, after examination, preliminarily approved, the Trademark Office shall refuse the application and shall not publish the said trademark.an application for registration of a trademark is not in compliance with the relevant provisions of this Law, or if the trademark is identical with or similar to a trademark of another person that has been registered or accepted in respect of [sic] identical or similar goods, the Trademark Office shall refuse to accept the application and shall not publish the same. Moreover, China's Trademark Law grants greater protection for trademarks that are recognized as well-known.
53
This protection also extends to non-registered, well-known trademarks.
54
This means the registration application of a well-known trademark by a third-party will be denied, and the use of the trademark by a third party will be prohibited. 55 In a trademark infringement action, the prevailing plaintiff is entitled to injunctive relief, damages, and reasonable litigation costs. Chinese trademark law, registration is required for protection, and China has followed a 'first-to-file' trademark system.").
53. See China's Trademark Law, supra note 35, at art. 13 ("A trademark shall not be registered and its use shall be prohibited where the trademark constitutes a reproduction, an imitation, or a translation, of a well-known trademark of another person already registered in China and is likely to mislead the public and damage the interests of the owner of the registered well-known trademark, if the trademark is the subject of an application for registration in respect of goods which are not identical or similar to the goods to which the well-known trademark applies."); China's Trademark Law, supra note 35, at art. 14 ("The following factors shall be considered in determining a well-known trademark: (1) the reputation of the trademark in the relevant sector of the public; (2) duration of use of the trademark; (3) duration, degree, and geographical scope of any publicity for the trademark; (4) history of protection of the trademark as a well-known trademark; and (5) other factors contributing to the reputation of the trademark."); see also In addition, the Supreme People's Court authorizes the lower courts to exercise discretion in determining appropriate damages in cases where damages cannot be assessed. 63 The parties, however, are free to reach an agreement on the amount of damages. 61. See Trademark Law Interpretation, supra note 33, at art. 14 ("The interests obtained from infringement as provided in Article 56, Paragraph 1 of the Trademark Law may be calculated as the product of the sales volume of the infringing commodities and the unit profit of the commodities concerned. In case it is impossible to know the unit profit of the commodity, the unit profit shall be the commodity which is represented by the registered trademark.").
62. See China's Trademark Law, supra note 35, at art. 56 ("Where the profit earned by the infringer or losses suffered by the infringee through the infringement mentioned in the preceding paragraph cannot be determined, the people's court shall grant a compensation not exceeding RMB 500,000 yuan, according to the circumstances of the act of infringement.").
63. See Trademark Law Interpretation, supra note 33, at art. 16 ("In case it is difficult to determine the interests of the infringer gained from the infringement or the losses of the infringed incurred from the infringement, the people's court may determine the amount of compensation according to the claims of the parties concerned or by applying the provisions of Article 56, Paragraph 2 of the Trademark Law ex officio.
When determining the amount of compensation, the people's court shall take into comprehensive consideration of the elements, including the nature, duration and aftermaths of the infringing act, the reputation of the trademark, the amount of royalties for licensing the trademark, the type, time and scope of the license of the trademark, as well as the reasonable expenses for stopping the infringing acts, etc.").
64. See Trademark Law Interpretation, supra note 33, at art. 16 ("Where the parties concerned have come into any agreement with regard to the amount of compensation according to Paragraph 1 of the present Article, such agreement shall be allowed."). U. OF In addressing delay in commencing a trademark infringement action, the Supreme People's Court clarifies that the statute of limitations for trademark infringement is two years. 67 In the event that the infringing conduct is ongoing and the trademark owner fails to bring an action within the two-year period, the trademark owner may still bring an infringement case and is entitled to injunctive relief. 68 Compensatory damages in such cases, however, will be calculated for only the two years prior to the filing of the complaint with the court.
69
Analyzing China's Trademark Law gives an incomplete understanding of Chinese trademark jurisprudence, as the Trademark Law does not address the reputation or goodwill embodied in names that are not registered as trademarks. Nonetheless, it enjoys public recognition. Additionally, Trademark Law does not contain an apology remedy provision. China's Anti-Unfair Competition Law addresses both registered trademarks and unregistered trademarks or names. As to an apology remedy, China's Civil Law includes public apology remedy provisions to eliminate bad effects.
B. China's Anti-Unfair Competition Law and the Supreme People's Court
In addition to Trademark Law, China's Anti-Unfair Competition Law prohibits conduct that is deemed unfair and damaging to competitors, thereby harming a trademark's reputation. 70 The Anti-Unfair Competition Law became effective December 1, 1993, after the National People's Congress passed the law three months earlier. 71 Article 5 of the Anti-Unfair Competition Law explicitly prohibits using someone else's registered trademark.
73
In addition, a careful examination of Article 5 reveals that it does not limit legal protection to registered trademarks, but rather encompasses a broader range of infringing conduct categorized as unfair. 74 It prohibits anyone from:
using for a commodity without authorization a unique name, package, or decoration of another's famous commodity, or using a name, package or decoration similar to that of another's famous commodity, thereby confusing the commodity with that famous commodity and leading the purchasers to mistake the former for the latter . . . .
75
This means that the protection is extended to unregistered trademarks. It protects the names and the packaging of famous or noted products; 76 the unauthorized use of such intellectual property is classified as unfair competition.
77
Most importantly, Article 5 forbids anyone from "using without authorization the name of another enterprise or person, thereby leading people to mistake their commodities for those of the said enterprise or person." 78 In other words, the unauthorized use of a name belonging to an entity in connection with a product that misleads the consumer as to the origin of the product is illegal.
79
The prohibition extends to the 85 Perhaps the Court needed time to observe and collect experience from actual cases, since the Court had at one point announced that its AUCL Interpretation was constituted in accordance with specific bodies of law "and in combination with the experiences and actual situation of the trial practice."
86
The AUCL Interpretation instructs lower courts on the protection of unregistered name or packaging of famous or well-known products, as stated in Article 5 of the Anti-Unfair Competition Law. 87 In addition, the Court has compiled a list of excluded features that the lower courts should not consider in analyzing whether a product should be designated as "wellknown." 88 The AUCL Interpretation explains that a "well-known product"
80. Anti-Unfair Competition Law, supra note 70, at art. 5(3). 81. Anti-Unfair Competition Law, supra note 70, at art. 5(4) (prohibiting others from "forging or counterfeiting authentication marks, famous-and-excellent-product marks or other product quality marks on their commodities, forging the origin of their products or making false and misleading indications as to the quality of their commodities."); see also sum up, the specific name of a famous commodity shall be protected by law, and the owner of the commodity shall have the right to prevent others from using the specific name of its famous commodity without permission to conduct unfair competition act [sic] .").
88. AUCL Interpretation, supra note 76, at art. 2 (listing the features that should not be considered to include: "(1) the commonly-used name, graphics or model of the commodities; (2) the name of the commodities that just directly specifies the quality, major raw materials, functions, utilities, weight, quantity or any other characteristic of the commodities; (3) the shape produced due to the nature of the commodities, the shape of the commodities that should be produced for the purpose of obtaining technical effects, as well
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TRADEMARK APOLOGETIC JUSTICE 147 refers only to a product with certain market popularity in China that is known by the relevant public. 89 Lower courts must consider factors such as duration, territory, volume, and the target market, in determining whether a product has enjoyed market popularity.
90
Through the AUCL Interpretation, the Supreme People's Court expands the "decoration of the famous or noted commodities" language of Article 5 of the Anti-Unfair Competition Law.
91
The Court offers its interpretation to be "the pattern of business appliances, or the clothes of operating personnel . . . [that] constitutes an overall business image with a unique style," and therefore affords legal protection under the Anti-Unfair Competition Law. 92 This protects distinctive trade dress, or the look and feel or total appearance of a product or service.
93
The Court also extends legal protection to a name belonging to an enterprise. The name can be a name of any domestic enterprise or a name of any foreign enterprise used in China for commercial purposes.
94 Such names will be protected under the Anti-Unfair Competition Law. In addition, "a shop name in the name of enterprise" is also protected if the as the shape that produces substantial value to the commodities; or (4) other name, package or ornament of the commodities that has no notable characteristic [sic] .").
89. AUCL Interpretation, supra note 76, at art. 1. 90. AUCL Interpretation, supra note 76, at art. 1 ("The people's court shall take into account the time, region, volume and targets for selling such commodities, the duration, degree and scope for any promotion of such commodities, as well as the protection situation as well-known commodities, and make comprehensive judgments when affirming wellknown commodities.").
91 shop name has "certain market popularity" and is recognized by the relevant public. 95 Any unauthorized use of protected names will be deemed unfair competition.
96
With respect to the name of an individual, the Court explains that if the name of a person is used in "the business operation of commodities," the name will similarly be entitled to protection under the Anti-Unfair Competition Law. 97 Unauthorized use of a name in connection with products in a way that causes public confusion is prohibited. 98 In summary, understanding China's trademark jurisprudence requires a search beyond China's Trademark Law. Names, whether belonging to an individual or an entity, are protected from unauthorized use by a third party who harms the reputation of the name by misleading or confusing the public into believing that products bearing the name come from the same origin.
99
The source of legal protection for protected names is China's Anti-Unfair Competition Law, which provides coverage that is broader than China's Trademark Law. 100 The China Supreme People's Court has a formative role in designing trademark jurisprudence, as seen in its extensive judicial directives interpreting China's Anti-Unfair Competition Law. 101 In the absence of a stare decisis legal system, the Court skillfully incorporated fourteen years of judicial decisions to craft its AUCL interpretations. In some ways, not surprisingly, China's Anti-Unfair Competition Law shares some similarities to the United States' Lanham Act on Unfair Competition. Like Article 5 of China's Anti-Unfair Competition Law, Section 43(a) of the Lanham Act provides that registration of a term or name is not required; yet, unauthorized use of the term or name in connection with goods that causes consumer confusion is prohibited.
102
C. China's Civil Law and Supreme People's Court
The most important body of law for understanding China's trademark jurisprudence is the (1) establishment in accordance with the law; (2) possession of the necessary property or funds;
(3) possession of its own name, organization and premises; and (4) ability to independently bear civil liability.
China's Civil Law, supra note 37 at art. 36-37. 107. Chinas Civil Law, supra note 37 at art.1: This Law is formulated in accordance with the Constitution and the actual situation in the country, drawing upon the practical experience in civil activities, for the purpose of protecting the lawful civil rights and interests of citizens and legal persons and correctly adjusting civil relations, so as to meet the needs of the developing socialist modernization.
108 means if the exclusive right to use a trademark is infringed, the trademark registrant has the right to demand that "the infringement be stopped, its ill effects be eliminated and the damages be compensated" as prescribed in Article 118 of China's Civil Law. 111 The court also eliminates ill effects by ordering the defendant to make a public apology in a newspaper or trade publication.
112
Not only do owners of trademarks enjoy legal protection under China's Civil Law, legal persons and individuals have the legal protection of "the right of name." Indeed, under China's Civil Law, Chinese citizens, legal persons, businesses, partnership, and enterprises all have "the right of name" and "the right to use and lawfully assign their own names." 113 Essentially, the legal protection afforded under China's Civil Law extends to unregistered trademarks or names that have not been registered under China's Trademark Law. Furthermore, Article 120 of China's Civil Law mandates that legal protection as it relates to the legal person's "right of personal name, portrait, reputation or honor" means that the individual or business entity has the right to "demand that the infringement be stopped," the individual's or business entity's "reputation be rehabilitated," and the "ill effects be eliminated."
114 Most importantly, the individual or business entity can demand for compensatory damages and "an apology" in addition to injunctive relief.
115
In addition to Articles 118 and 120 providing injunctive relief, damages, costs and public apologies as remedies, China's Civil Law has another relevant provision relating to civil liability when rights such as trademark rights and the "right of name, reputation or honor" are infringed. (1) cessation of infringements; (2) removal of obstacles; (3) elimination of dangers; (4) return of property; (5) restoration of original condition; (6) repair, reworking or replacement; (7) compensation for losses; (8) payment of breach of contract damages; (9) elimination of ill effects and rehabilitation of reputation; and (10) extension of apology. The above methods of bearing civil liability may be applied exclusively or concurrently. When hearing civil cases, a people's court, in addition to applying the above stipulations, may serve admonitions, order the offender to sign a pledge of repentance, and confiscate the property used in carrying out illegal activities and the illegal income obtained therefrom." Combining the three sources of law-Trademark Law, Anti-Unfair Competition Law and Civil Law-with the judicial directives, presents a complete view of China's trademark jurisprudence. China extends trademark protection to both registered and unregistered names. If the unregistered names have been used by the plaintiffs in commerce to build their reputation over time, they are eligible for protection. China seems to understand that trademarks and names are an embodiment of reputation and the unauthorized use that may mislead the public is harmful to both the plaintiff and the public. China provides similar reputational protection for trade dress, the packaging or look and feel of a product or service.
Protection for trademark reputation as dictated by the three laws and judicial directives can be seen in the written decisions published by lower people's courts. Judicial opinions, though not binding, 121 121. Chua, supra note 52, at 136 ("Although there is no system of binding case precedent in China, such written decisions can at least provide guidance to the public and legal practitioners."). U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 15:1 important, as they relate to protecting an individual person or entity's reputation, compensating the injured person or entity, enjoining the misleading of the public caused by the defendant's unauthorized use of a name and restoring public order. The public apology also plays a corrective measure in the remedy to make the injured individual or entity and the public whole again.
II. JUDICIAL DECISIONS ON TRADEMARK REPUTATION
An analysis of the official Chinese judicial decisions that are both published and translated into English indicates that Chinese courts protect registered trademarks or names of legal persons against unauthorized use, Additionally, these decisions apply Articles 118, 120, or Article 134 of China's Civil Law to eliminate ill effects, and order public apology when the defendant willfully engages in conduct that harms the reputation of the plaintiff's name or registered trademark. Public apology is generally in addition to injunction, damages and litigation costs. Below are the decisions.
A. Tianjin Goubuli Baozi Catering (Group) Company v. Harbin Tianlongge Hotel and Gao Yuan
The plaintiff in this case obtained a trademark registration for the name "Goubuli" for baozi products in July of 1980.
122 Baozi is a type of Chinese steamed bun with meat filling.
123
The plaintiff brought a trademark infringement action against defendants, Harbin Tianlongge Hotel and Gao Yuan, for using the "Goubuli" trademark without permission in 1991. 124 The defendants argued that their use of the "Goubuli" name was merely for identification purposes. Specifically, they asserted that defendant Gao Yuan was the direct descendant of Gao Guiyou, the originator of the "Goubuli" baozi, and had entered into an agreement with defendant Harbin Tianlongge Hotel to use the name "Goubuli" in the plaque hanging at the hotel entrance where the defendant Gao Yuan worked as a pastry chef. 125 The plaque stated, "Gao Yaolin, the Fourth Generation Offspring of and Gao Yuan, the Fifth Generation 
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Offspring of Authentic Tianjin Goubuli Baozi." 126 In 1993, both the Harbin Xiangfang District People's Court and the Harbin Intermediate People's Court found no trademark infringement and ruled in favor of the defendants. 127 The plaintiff then appealed to the Higher People's Court of Heilongjian Province.
On December 28, 1994, the Higher People's Court reversed the lower court's decision and found that the "Goubuli" trademark was a valid trademark registered by the plaintiff and that under trademark law the plaintiff had the exclusive right to use the trademark and enjoyed the protection of the law. 128 The Court noted that even though Gao Yuan called himself a descendant of the original creator of Goubuli baozi, he had neither the right to use the trademark Goubuli nor the authority to enter into an agreement with the defendant hotel for its use of the trademark. The Court concluded that the defendants' hanging of the plaque at the hotel door entrance was for the purpose of operating the hotel, and therefore defendants were in violation of the plaintiff's exclusive right to use its trademark. The defendants' use was not merely to identify the offspring of the original creator of Goubuli baozi.
129
The Higher People's Court then applied Article 134(1), (7) and (10) 130 and ordered the defendants to stop the infringing conduct, destroy the plaque and pay 44,800 yuan to the plaintiff within ten days of the judgment. The Court also awarded the plaintiff 7380 yuan for litigation costs. In addition, the Court ordered the defendants to "publish a statement of apology" in a newspapers of similar rank "at or above the city level in Harbin." 131 The Court proclaimed that the content of the apology "shall be subject to examination and approval of this Court" and that the defendants must bear the relevant expenses.
132
B. China Pharmaceutical University v. Furui Technology Co., Ltd.
China Pharmaceutical University ("CPU" or "University") is a wellknown public university in China, specifically in the field of medicine. Along with affiliated enterprises, CPU has transformed many of its scientific research achievements into producing medical instruments and medicines, which it has brought to the marketplace. CPU does not own a registered trademark, but enjoys a good market reputation through its affiliated enterprises and has become a "symbol of market competition in the pharmaceutical industry."
134
The defendant, Furui Technology, is in the business of making nutritional supplements. 135 On March 2, 2004, the defendant began to sell baby nutritional supplements under the name "China Pharmaceutical University," with the name printed on the packaging boxes and advertisement materials. The defendant insisted that its use of the name "China Pharmaceutical University" was justifiable because in 2003 it had rented a room from the Physical Education Department of China Pharmaceutical University, and the name was part of the contact address.
136
CPU brought an action of unfair competition against the defendant.
The Nanjing Intermediate People's Court issued its decision in late 2004.
137
The Court applied China's Anti-Unfair Competition Law and found that under Article 2 of that law, CPU has the capability of a business operator through its affiliation with other enterprises, and therefore it can bring a suit against the defendant for unfair competition. The Intermediate People's Court then applied Article 5 of China's Anti-Unfair Competition Law, which prohibits businesses from using "any other's enterprise name or personal name to mislead people into believing that the commodities are produced by the other enterprise or person." 138 The Court explained that the original legislative intent was to forbid businesses "from taking advantage of the reputation of any other to sell its own products, which will injure its counterparts." 139 The Court recognized that although the name "China Pharmaceutical University" was not an enterprise name, the name had been used to make "its medicines competitive" through its business affiliations with various enterprises, 140 and therefore the name "China Pharmaceutical University" was protected from "illegal use" that would impair its reputation. defendant violated China's Anti Unfair Competition Law. In reaching its conclusion, the Court first focused on the tenant lease agreement between the Physical Education Department of China Pharmaceutical University and the defendant, Furui Technology. The lease was for a term of three years, at the annual rate of 7,000 yuan. The lease agreement expressly prohibited the defendant from engaging in any commercial activity in the name of China Pharmaceutical University and stipulated that its commercial activities should have no connection with the University. The Intermediate People's Court noted that the defendant printed the words "Honorable Production of Furui Technology, Eastern Campus of China Pharmaceutical University, Nanjing Municipality, P.R. China," "Jiangsu Furui Technology Ltd. Co., East of China Pharmaceutical University, Nanjing Municipality, P.R. China," and "Contact address: Box 181 of China Pharmaceutical University, Nanjing Municipality, P.R. China" on its packages and marketing materials. 142 With such conspicuous use of the University's name, the defendant "infringed on the right" of the name, "usurped the commercial reputation of China Pharmaceutical University," "caused the confusion to the general public," and "cheated the consumers" as to its affiliation with CPU.
143
The Intermediate People's Court then looked to Article 134 of China's Civil Law in issuing its ruling against the defendant. The Court ordered an injunction, and the defendant was directed to cease all infringing use of the University's name and destroy all infringing packages and marketing materials. The defendant was instructed to pay the University 100,000 yuan for economic losses along with litigation costs. The Court also compelled the defendant to make a public apology within fifteen days of the judgment in the Yangzi Evening News "so as to eliminate bad effects caused by" the defendant's unauthorized use of the University's name. 144 The Court admonished the defendant that if it did not promptly make the public apology, "the main contents of this judgment would be published, and the fees incurred therefrom should be borne" by the defendant. 145 The Court entered its decision on The plaintiff Shenhua Football Club is a nationally-known football club in China. 147 On March 21, 1999, the plaintiff moved its headquarters office from Quyang Road, Shanghai to Hongkou Football Stadium on Dongjiangwan Road, Shanghai. The plaintiff accused the defendant Teleitong of using the "Shenhua" name in its commercial advertisements for furniture products published in Xinmin Sports News on March 22, March 25 and April 2 of 1999. In the commercial advertisements, the defendant included the following sentence after it introduced Teleitong's furniture line products: "Shenhua has moved to a new home, how about you?" 150 The Jingan District Court followed the judicial directive issued by the Supreme People's Court on China's Civil Law, which instructed that "the usurpation or false representation of another person's name or title that has resulted in damage shall be regarded as infringement on the right of name or title." 151 Accordingly, the Jingan District Court found that "Shenhua" was the name of the plaintiff Shenhua Football Club, and therefore the plaintiff was entitled to "the right of name of legal person, and to its use . . . [and] any usurpation or false representation by others shall be prohibited."
152
In addition, the Jingan District Court recognized the fame of "Shenhua" meant that the name had become "a symbol of honor and has the capability to exert influence on the public under certain circumstances" and that "[i]n a society of commodity economy, such name is an intangible asset for the owner for its ability to bring in commercial profit."
153 Accordingly, any unauthorized use of the name was an act of infringement. The defendant's commercial advertisements used the "Shenhua" name without authorization, and therefore the defendant must "bear civil liability." 
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The Jingan District Court then applied Article 120 of China's Civil Law, which provides that if a citizen or legal person's "right of personal name . . . reputation or honor is infringed upon, he shall have the right to demand that the infringement be stopped, his reputation rehabilitated, the ill effects eliminated and an apology made . . . ."
155 Under this law, the Jingan District Court could issue an injunction against the defendant and restore the plaintiff's reputation by ordering the defendant to make a public apology. Article 120 of China's Civil Law also provides compensatory damages to make the plaintiff whole again. Here, the defendant was ordered to pay the plaintiff 50,000 yuan for its economic losses and 7110 yuan for litigation costs. 156 In addition, the Jingan District Court directed defendant Teleitong to publish a notice in the Xinmin Sports News apologizing to the plaintiff within ten days after the judgment. The defendant appealed to the Shanghai Second Intermediate People's Court.
On September 11, 2000, the Shanghai Second Intermediate People's Court held that the Jingan District Court's factual findings were correct. 157 The Court recognized that under the law, the "legal person is entitled to use its name and to prohibit any other person from using it illegally." 158 Here, defendant Teleitong used the name of Shenhua Club in its commercial advertisements without consent and such use constituted "infringement upon the right of name of Shenhua Club."
159
The Court rejected the defendant's argument that its use was not malicious and could not be considered infringement of the Shenhua name.
160
Affirming the lower court's ruling on remedies, the Intermediate Court also ordered that litigation costs incurred at both district court and appellate court levels "shall be borne" by defendant Teleitong.
161
D. Fangfang Ceramics Manufactory v. Hengsheng Ceramics and Building Materials Manufactory
On February 28, 1993, the plaintiff, Fangfang Manufactory, obtained a trademark registration for "Hengsheng" in connection with ceramic tile products. "Hengsheng" on its ceramic tiles without the plaintiff's authorization. The plaintiff brought a trademark infringement suit against the defendant alleging that the defendant had intentionally misled the consumer as to the source of the tiles. The defendant asserted that "Hengsheng" was part of its company name as approved by an administrative agency for enterprises.
163
The Intermediate People's Court of Quanzhou City found that, although the defendant had the right to use its company name, it had no right to use the name "Hengsheng" on ceramic tile boxes because the name had already been registered by the plaintiff as a trademark for its ceramic tile products.
164
The plaintiff, as owner of the registered trademark "Hengsheng," had the exclusive right to use the trademark. The defendant's unauthorized use constituted infringement. The Quanzhou Court applied Article 118 of China's Civil Law to determine the defendant's liability. 165 The defendant was ordered to stop its infringing use of the registered trademark, pay economic losses of 50,000 yuan to the plaintiff and make an apology.
166
On appeal, the Higher People's Court of Fujian Province rejected the defendant's argument that it merely used its company name; the defendant, in fact, used the registered trademark that belonged to the plaintiff. The Higher Court affirmed the lower court's order as to injunction, damages, and a public apology. 167 The Higher Court also instructed the defendant to destroy the infringing tile boxes.
168
In summary, the above four cases illustrate the dynamic development of trademark jurisprudence wherein courtsapplying the three lawsrecognize property rights to trademarks and names, and therefore issue injunctions directing the infringer to cease the infringing conduct. The injunction also prevents the spread of any unfair competition conduct 163 People's Ct. of Nanjing Dec. 30, 1998) (China) (ordering the defendant to immediately desist from infringing upon the plaintiff's trademark right, compensate the plaintiff for economic losses, pay legal costs and auditing fee related to the litigation, and make an apology to the plaintiff in Nanjing Daily).
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committed by the infringer. To compensate for the damages incurred by the complainant stemming from the infringing conduct, courts apply liability rules to order the infringer to pay. Courts also include in the damages other costs, such as attorney's fees and expenses related to evidence collection. Injunctions and damages, however, are not the only remedies. Considering harm to trademark reputation is an injury to both the complainant and the public, and thus in cases where the defendant's infringing conduct was intentional or malicious, the court often instructs the infringer to make a public apology in addition to injunction and damages. The wrongdoer must publish the apology, the content of which is subject to the court's approval, in a newspaper selected by the court. 169 Indeed, in the above four cases, the defendants were fully aware of the reputations associated with the plaintiffs' trademarks or names. The defendants deliberately ignored the plaintiffs' rights and exploited the commercial value in the trademarks or names by usurping that value. The defendants intentionally misled the public as to origin. Under apologetic justice, the courts address the harm by ordering public apologies upon finding malicious intent, in addition to the other remedies. On the other hand, when the defendant's infringing conduct is not malicious, the courts generally do not issue an order for public apology.
170 Instead, the courts will only order some combination of an injunction, monetary damages and litigation costs.
III. THE CONTENT OF PUBLIC APOLOGIES
What is the content of a public apology ordered by Chinese courts against defendants in trademark infringement and unfair competition cases? A review of Chinese newspapers available online provides a window into the content of public apologies in trademark reputation cases. 172 All four infringers admitted that they used the trademark owned by the trademark registrant without authorization. They expressed their apologies to the trademark registrant, Su Aihu, in the public forum. The infringers each promised that they would not use the trademark without permission in the future.
The next apology is lengthier, as it includes the ruling from Tianjing Supreme People's Court against the defendant Tianjin Gang Tian Group for infringing the trademark "Yamaha."
According to the civil judgment from the Tianjin Supreme Court, we state as follows: While reporting the 2009 and 2010 "National Catalog of Manufacturers and Products for Automobile, Civil Refitted Car and Motorcycle", we used "Linhai-Yamaha" as the engines' trademark, on the types of GT125T, GT125T-A, GT125T-B, and GT505T-A Gang Tian Motorcycles, which has been determined to be infringement on the trademark of Yamaha Motor Co., Ltd in the above-mentioned judgment. The GT50T-A type Gang Tian motorcycles, also produced by our subordinate enterprise Tianjin Gang Tian Engine Co., Ltd., were attached with the mark "Engine licensed by Yamaha" at the front and rear.
This expression has also been determined as infringement on the trademark of Yamaha Motor Co., Ltd in the above-mentioned paper of judgment. We hereby apologize to Yamaha Motor Co., Ltd. for these trademark infringements. And, we have already modified the contents related to the "Linhai-Yamaha" engines in "National Catalog of Manufacturers and Products for Automobile, Civil Refitted Car and Motorcycle." Furthermore, we guarantee that we will not commit those or similar infringing acts in the future.
The defendants, the Tianjin Gang Tian Group, made the above public apology as published in a motorcycle trade publication in April of 2003. 173 The apology shows that the defendants admitted they had engaged in infringing conduct in violation of the plaintiff's trademark rights. Specifically, the defendants used the plaintiff's Yamaha trademark in catalogs without permission. By stamping the phrase "Engine licensed by Yamaha" on their products, the defendants falsely advertised and sold their own products as Yamahas. The defendants misled the public by falsely asserting that they had received a license to distribute engine products from the plaintiff. The defendants apologized for their deeds and promised that they would not engage in similar trademark infringing conduct.
IV.
TRADEMARK HARM AND APOLOGETIC JUSTICE Judge Learned Hand perceptively observed that the unauthorized use of a trademark or name causes harm to trademark reputation and recognized that such harms constitute an injury. The United States and China each have different approaches to remedying harm to trademark reputation. China does not follow the U.S. approach to remedies in cases of trademark reputation harm. Public apology is one of the remedies in cases where an individual or legal person's name is maliciously or willfully infringed. This apologetic justice is absent in U.S. law on trademark reputation harm. In the United States, the plaintiff can seek legal protection for trademark reputation under the Lanham Act, the federal unfair competition law. 174 The plaintiff does not need to own a registered trademark, name or symbol. 175 The Lanham Act prohibits any person from using in commerce any word, name, symbol, false designation of origin, or misleading description of fact that is likely to cause confusion, mistake, or deception as to the affiliation or association of the person with another person. 176 The federal unfair competition statute also prohibits the use of a word, name, or symbol belonging to another person in commercial advertising. 177 Typically, if the plaintiff prevails under the Lanham Act, it may ask the court for injunctive relief. 178 Unlike in China, where injunctive relief is routinely granted after the plaintiff's name is found to be infringed, 179 in the United States the prevailing plaintiff must proceed to the next step of establishing the four factor test in order to obtain permanent injunctive relief. 180 This assumes that the plaintiff has already gone to trial and succeeded at the infringement phase. 181 Currently, ninety-eight percent of civil cases filed in the United States do not advance to trial; they are either settled or disposed of before trial. That means only two percent of civil cases reach the trial phase in hope of a permanent injunction and damages. 182 prove at trial with reasonable certainty that he or she has indeed suffered losses due to the defendant's particular use of the infringing mark in connection with specific products. 185 In addition, courts will only award attorney's fees and litigation costs to the prevailing plaintiff at trial if the defendant deliberately or willfully infringed the trademark. 186 In summary, under the Lanham Act, injunctive relief and damages are difficult and costly to obtain in practice. 187 The uncertainty of obtaining an injunction and damages at trial, coupled with the high cost of litigation and the fractional number of cases advanced to trial, represent the current state of trademark cases in the United States. The reality, then, is that trademark cases may yield inconsistent judge-made trademark law. 188 In a way, U.S. trademark law is a nice looking statute that is not effective in reality. 189 Why should an
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individual or business pay high attorney's fees and litigation costs to receive unsatisfactory results? The plaintiff may want more than just an injunction and monetary damages, even though these two types of remedies have become increasingly difficult to obtain. 190 The plaintiff wants more, but what more means is not prescribed in the Lanham Act. 191 In this light, China's trademark jurisprudence on apologetic justice is instructive in addressing harm to trademark goodwill and reputation.
China's trademark jurisprudence, as seen through China's Trademark Law, China's Anti-Unfair Competition Law, and China's Civil Law offers a fresh look at how an emerging economic and legal power will address trademark reputation harm. Decisions rendered by Chinese courts applying the three laws 192 reveal an understanding that names or words used by legal persons in commerce are not merely names or words, but rather, are representations of the legal persons. 193 The names or words embody the goodwill and reputation that have been carefully cultivated by the legal persons. 194 A malicious or willful unauthorized use of the names or words harms the plaintiff's reputation and misleads the public. Such use is not just a misappropriation of property rights for which injunction is routinely 190. Heymann, supra note 174, at 1435 ("Although monetary damages are typically awarded in many cases involving reputational injury, such awards tend to serve as a proxy for the degree of emotional harm alleged to have been felt by the plaintiff as a result of the harm to her reputation or, in the case of a business, the loss of selling power of the mark. There is, however, an uneasy fit between monetary awards and various justifications for the legal protection of reputation, particularly those that do not conceive of reputation as a property interest.").
191. To address the shortcomings, crafting remedies for reputation harm, as one scholar has suggested, requires a focus on audience interests that "might counsel more attention to disclaimers, retractions, and other forms of information correction as an appropriate remedy or as a consideration in determining whether further relief from the court is warranted." Heymann, supra note 174, at 1435-36.
192. See supra Part I. 193. Peter Yu has explained how trademark protection is appealing to China as the protection and the concept of "face" are related in Chinese culture:
[T]rademark protection creates the least friction with the Chinese culture, and the justification for trademark protection, in particular its emphasis on goodwill, is easy for the Chinese to understand. Indeed, the importance of "face" runs deep in the Chinese culture and helps explain why it is important to protect trademarks. Just as "face" is about an individual's self-respect, prestige, and social standing, trademarks, especially well-known ones, provide information about the quality, reputation, and commercial standing of the products. 195 and such use is not just an economic harm for which compensatory damages are often fashioned by courts. Even if it is an economic harm, China's trademark jurisprudence shows that damages to trademark reputation may be difficult to establish due to the nature of the harm, and therefore statutory damages are prescribed. 196 Moreover, unlike U.S. courts' reluctance to award the plaintiff with the defendant's profit in trademark infringement and unfair competition cases, 197 the China Supreme People's Court instructs the lower courts to disgorge the defendant's profits gained from the infringement.
198
Most importantly, China's trademark jurisprudence demonstrates that property interest theory and torts liability theory alone do not heal the harm to both the plaintiff and the consuming public caused by the defendant's conduct. Therefore in addition to injunction, damages and costs, the defendant must do more to heal the harm. 199 The defendant must eliminate the bad effects of the harm done to the plaintiff and to the public. Often, the defendant is ordered to make an apology in relevant newspapers or trade publications within a short period of time after the court's judgment. In many cases, the content of the apology must be approved by the court. 198. See Opinions of the Sup. People's Ct. on Civil Law, supra note 12 ("In case anyone obtains profits by infringing upon the right to name or title, . . . or right to reputation . . . , the infringer shall, in addition to compensating the losses of the victim, have his ill-gotten gains taken over."); Trademark Law Interpretation, supra note 33, at art. 14: "The interests obtained from infringement as provided in Article 56, Paragraph 1 of the Trademark Law may be calculated as the product of the sales volume of the infringing commodities and the unit profit of the commodities concerned. In case it is impossible to know the unit profit of the commodity, the unit profit shall be the commodity which is represented by the registered trademark.").
199. I add emphasis here to illustrate that a public apology is not in lieu of an injunction, damages, attorney's fees, and costs. In fact, as seen in Chinese courts' decisions, a public apology is generally the last item in the list of remedies issued by the court. Often, the order of appearance goes first to injunction, then damages, attorney's fees and costs, and lastly, public apology.
200. Hoover, supra note 25, at 345 (noting that Chinese courts have been ordering U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 15:1 defendant disobeys the court's order, the plaintiff is permitted to publish a public apology in the name of the defendant and then charge the defendant for the cost.
206
CONCLUSION
For the enhancement of fair competition beneficial to the society, trademark law prevents the public from being misled as to the source of goods and services and protects the trademark owner's investment in building a reputation. Injunction and damages are remedies that do not truly consider harm to the public. A public apology that is both sincere and purposeful, in addition to injunction and damages, as seen in China's trademark jurisprudence on reputation and apologetic justice, offers a new dimension to Judge Learned Hand's astute observation on injury to trademark reputation. China's apologetic justice instructs that courts should not indiscriminately order public apologies. Only when willful or malicious infringement of trademark reputation occurs should courts direct the defendant to make a public apology. Whether the United States will consider apologetic justice in trademark reputation cases, however, is a question for future discussion.
206. See generally Ding Xiaochun v. Nantong Educ. Bureau and Jiangsu Fine Arts Publ'g House (Interm. People's Ct. of Nantong City Dec. 19, 2002) (China) (ordering public apology in addition to injunction, damages, and cost against defendant Jiangsu Fine Arts Publishing House; and if the defendant failed to make the public apology, "Ding Xiochun may publish the announcement of apology on Nantong Daily in the name of Jiangsu Fine Arts Publishing House" and the "expenses shall be undertaken by Jiangsu Fine Arts Publishing House").
